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NOTES. 

Law School — The Order of the Coif — Elections — The 
Pennsylvania Chapter of The Order of the Coif held its annual 
meeting on Friday, April 9, 1915. The meeting was called to elect 
officers for the present year, and to choose members from the Class 
of 1915. The officers elected are William A. Schnader, Esq., Presi- 
dent; H. Harrison Smith, Esq., Vice-President; L. P. Scott, Esq., 
Secretary and Treasurer. The new members chosen from the Class 
of 191 5 are Robert M. Gilkey, Earle Hepburn, Alvin L. Levi, Ed- 
ward W. Madeira and Thomas Reath, Jr. It is probable that some 
additional members will be selected when the results of the final 
examinations become known. 1 



Carrier's Lien — Stoppage in Transitu — The Commercial 
Court — An interesting illustration of the spirit in which cases in 

'For the complete list of members of The Order of the Coif previous 
to this election, see 62 Univ. of Pa. Law Rev. 629. 
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the Commercial List, 1 in the King's Bench Division of the English 
High Court, are decided is afforded by a decision of Mr. Justice 
Pickford, which was recently reversed in the Court of Appeal. 2 A 
vendor, through his agent, entrusted to a carrier for delivery to the 
purchaser a quantity of steel, and prepaid the carriage. One of the 
conditions printed in the carrier's contract was a very usual one, in 
the following terms : 

"All goods delivered to the company will be received and 
held by them subject to a lien for money due to them for the 
carriage of and other charges upon such goods and also to a 
general lien for any other moneys due to them from the owners 
of such goods upon any account." 

The purchaser became insolvent before delivery of the steel, so the 
vendor exercised his right of stoppage in transitu and demanded the 
return of the steel from the carrier. The carrier, however, set up 
that there was a sum of money owing to it by the consignee on other 
accounts, which, though they had nothing to do with this shipment 
or this vendor, were covered by the contractual lien created upon 
the goods, and refused to return the steel. The shipper, to obtain 
release of the steel, paid the amount claimed to be due from the 
consignee to the earner, and then sued the carrier to recover the 
amount so paid. 

The question was thus clearly raised whether or not such a 
clause in a bill of lading must be so interpreted as to subject a ship- 
per who stops goods in transitu, to liability for a debt of his insol- 
vent vendee, with which he has nothing to do and of which he can 
have no prior knowledge. Mr. Justice Pickford, in giving judgment 
against the carrier, said: 8 

"It is fairly obvious that the condition when framed was 
not framed with the present sort of case in view. It was 
framed for the purpose of extending the particular lien which 
would exist in respect of the carriage of any lot of goods to a 
general lien in respect of all charges owing from the person 
who was going to receive those goods, and what was contem- 
plated was that the carrier should not be bound to deliver to 

*The Commercial List is a separate list of causes, created in 189s, in 
which actions of a commercial nature may be entered by the leave of the 
judge presiding over it, and to which one judge selected for the purpose 
confines his entire attention so that it is never in arrears. The rooin in which 
the List is heard is usually referred to, informally, as the Commercial Court. 
For an outline of its history and practice see Theobald Mathew : Practice of 
the Commercial Court (London, 1902) ; and Studies in English Civil Proce- 
dure, 63 Univ. of Pa. Law Rev. 380, at page 418 ff. (March, 1915). 

'United States Steel Products Co. v. Great Western Railway Co., [1913] 
3 K. B. 357, before Mr. Justice Pickford. In the Court of Appeal, [1914] 
3K. B.567. 

' At page 365. 
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that person unless that person had satisfied the general lien 
and paid his general account as well as the particular charges 
upon the particular lot of goods. / do not say for a moment 
that the words of the condition are not large enough to extend 
considerably beyond that, but I think that the clause may be 
and ought to be held to be satisfied by extending it no further 
than that, and by reading it, as it quite well can be read, as 
meaning that the goods shall be held by the company, and the 
company shall not be bound to deliver them to the consignee 
until he, the consignee, has discharged the debt that is due in 
respect of all goods which have been carried for him by the 
carrier. That is quite a possible and fair reading of the condi- 
tion, and it is not necessary that it should be read as meaning 
that the company should be entitled to hold as against persons 
who have nothing to do with the debt." 

These words illustrate admirably the manner in which the custodian 
of the Commercial List, specializing, as he does, for the time being, 
in commercial causes, is able to get the point of view of the business 
community and to interpret the terms of a contract so as to make 
them mean what they are generally understood to mean by the per- 
sons who habitually use them. 

The decision was, however, reversed by a somewhat impromptu 
Court of Appeal, 4 who decided that the contract must be literally 
construed and enforced in its apparent meaning, without any limita- 
tion and without any reference to the intent with which the clause 
was framed. Lord Justice Kennedy said that he looked at the con- 
tract "apart altogether from the purpose, which is a dangerous 
guide", 6 and Mr. Justice Bray, saying, "There is a clear contract", 8 
could not even see room for a difference of opinion, so they refused 
to ratify the limitation put upon it by the Commercial Court. That 
is the abstract barrister's point of view, as opposed to the business 
man's, and it explains the reasons for the setting up of a Commercial 
List separate from the ordinary list of King's Bench actions. 

It is worth while to note here that twenty-five years earlier two 
American Supreme Courts came, independently, to a conclusion 
identical with that of Mr. Justice Pickford, but neither decision was 
cited either in the Commercial Court or in the Court of Appeal. The 
first was a Pennsylvania case which arose out of a very similar con- 
tract. 7 There the disputed clause in the bill of lading read : 



4 Lord Sumner was called from the House of Lords and Mr. Justice Bray 
from the King's Bench Division to constitute, with Lord Justice Kennedy, 
a third Court of Appeal, at the end of Hilary Term, 1914, because of the 
arrears in that branch of the Supreme Court. 

5 At page 581. 
•At page 586. 

'Pennsylvania R. R. Co. v. American Oil Works, Ltd., 126 Pa. 485 (1889). 
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"Said merchandise may be retained for all arrearages of 
freight and charges due thereon and also on any other goods by 
the same consignee or owner" 

and the carrier claimed by virtue of this clause to retain the goods, 
after a stoppage in transitu, for a general balance left unpaid by the 
insolvent consignee. Judge Finletter, giving judgment in favor of 
the vendor, indicated his views on the question of construction of 
such contracts, as follows : 

"If it be conceded that a common carrier can affect the 
shipper with special contracts, by simply printing them upon 
the bills of lading, it cannot well be questioned that such con- 
tracts are to a certain sense compulsory. The shipper is not in 
a condition to dispute the terms ; to do so would result in delay 
and perhaps litigation. In this event, ordinary trade and com- 
merce would suffer. The least that ought to be done, under 
such an involuntary contract, would be to give the consignor 
upon whom it is imposed the benefit of a most liberal construc- 
tion, and hold the common carrier to the converse." 

On this principle, which conforms to the generally accepted rule 
that when the terms of a contract have been drawn by one of the 
parties they ought to be construed strictly against him, the court 
held that the clause was aimed not at the shipper, but solely at the 
consignee, and that interpretation was affirmed on appeal. It is 
rather a coincidence that in the English case the steel was shipped 
from Philadelphia. In North Carolina a similar conclusion was 
reached upon the following words in a bill of lading: 

"The several carriers shall have a lien upon the goods for 
all arrearages of freight and charges due by the same owners 
or consignees on other goods." 

The court said : 8 

"The commercial world would doubtless be surprised if 
it were understood that whenever such a stipulation was im- 
posed upon consignors they were in effect yielding up their 
lien for the purchase money, and substantially pledging their 
goods for the payment of an existing indebtedness due their 
agent, the carrier, by a possibly insolvent vendee." 

An earlier English case, Wright v. Snell? is very similar to 
United States Steel Products Company v. Great Western Railway 
Company. There the shipper, after having received from the car- 
rier a notice that goods would be accepted only subject to a general 
lien "for any general balance from their respective owners," deliv- 

"Farrell v. Richmond & Danville R. R. Co., 102 N. C. 390 (1: 
'Barnewall & Alderson, 350 (K. B. 1822). 
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ered to the carrier goods to be conveyed to the shipper's own fac- 
tor. Title, therefore, never passed out of the shipper. The car- 
rier sought to hold the goods for a general balance owing by the 
factor on other accounts, but it was held that the carrier could not 
subject A's goods to B's debt and must deliver back the goods upon 
the demand of A. The difference in the cases is, of course, that the 
exercise of the right of stoppage in transitu does not revest the title 
in the vendor. But it does revest in him the right to take possession, 
which is, after all, the only right contested by the carrier's claim of 
lien. There ought, therefore, to be no distinction, as between ship- 
per and carrier, between a case where title never passes from the 
shipper, and one where, though title has passed, the right to take pos- 
session has revested. 

As far back as 1802 it was held by the Common Pleas, in Op- 
penheim v. Russel, 10 that a carrier could not set up either a custom 
of the trade or even-a contract with the consignee, giving the carrier 
a general lien against the consignee, to defeat the vendor's right to 
stop goods in transitu and retake them, and that decision was re- 
ferred to with approval by Lord Ellenborough 11 and by Chief Jus- 
tice Tindal. 12 If, therefore, the view of Mr. Justice Pickford and 
the American cases be the true one — that the present contract is at 
most an agreement that the carrier should have a general lien 
against the consignee — then Oppenheim v. Russel is a further 
reason for declaring the right of the vendor superior to any carrier's 
lien, once the freight on the particular shipment is paid. 

But here a curious question arises. In these cases of stoppage 
in transitu title to the goods passes to the purchaser-consignee upon 
their delivery to the carrier. Can a shipper make a contract with a 
carrier which will bestow upon the carrier rights against a third 
party, the consignee, who is no party to the contract? One can 
hardly conceive an affirmative answer to such a question. That 
difficulty was, in fact, stated by Colam, K. C, in his argument in the 
Commercial Court. 18 Lord Sumner, in the Court of Appeal, was 
strongly influenced by it. The reasoning of his opinion seems to 
be: 14 the shipper cannot confer upon the carrier a lien over an- 
other's goods so as to bind that other; therefore the shipper must 
mean by his contract to bind himself. So here is a case where, 
because the contract intended by the parties (assuming Mr. Justice 
Pickford's statement of the intent to be correct) is one beyond their 
power to make, the court will erect upon their words a contract differ- 
ent from the one they intended and far broader than any shipper 
would, one feels certain, voluntarily enter into. It is horn-book law 

M 3 Bosanquet & Puller, 42 (C. P. 1802). 

"Smith v. Goss, 1 Campbell, 282 (C. P. 1808). 

"Leuckhart v. Cooper, 3 Bingham's New Cases, oo (C. P. 1836). 

M [1913] 3 K. B. at page 361. 

14 [1914] 3 K. B. at page 579- 



670 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

that the consignor is primarily liable for payment of freight on every 
shipment and it is submitted that the only right he can confer on the 
carrier by way of a general lien is a right to retain goods in just such 
a case as this for the payment of an unpaid balance owing from him, 
the consignor, but not from the consignee. 

There is, indeed, a dictum from Michigan, by no less an author- 
ity than Judge Cooley, to the effect that the consignor, in making a 
contract of carriage with the carrier, has a presumed authority to 
act as agent for and to bind the consignee. 16 That was said in his 
judgment in an action which arose out of the destruction by fire of 
goods in warehouse at the terminus of transit. The company, being 
sued by the consignee, sought to deny liability by virtue of a clause 
in the contract with the shipper exempting the carrier from such 
liability. But it is important to note that all the goods had been paid 
for by the consignee before their delivery to the carrier for transit. 
Where the vendor-consignor has been paid and has parted with all 
interest in the goods before he delivers them to the carrier, it may be 
considered that he acts as agent for the new owner in shipping the 
goods. But even there it may be doubted if such a presumed author- 
ity would be held to extend so far as to cover the creation of a gen- 
eral lien against the principal, in view of the settled hostility of the 
law to general liens. 

We must wait for a case in which a carrier seeks to enforce 
against the consignee a general lien which has been thus "created" 
by a contract with a third party, to have it judicially considered 
whether or not such a contract is of any avail even against the con- 
signee. But in the meantime, it is a matter of fact on which the tes- 
timony of the English business world would be of interest whether 
the view of shippers as to the meaning of this disputed clause agrees 
with that of Mr. Justice Pickford or with that of the Court of Ap- 
peal — whether it is understood by them to bind their own rights or 
those of consignees. 

S.R. 



Conflict of Laws — Torts — "Lord Campbell's Act" — Where 
a cause of action, which arose in a foreign jurisdiction, is sought to 
be enforced elsewhere, the law of the place where the cause of action 
arose, the lex loci delicti, will determine the substantive rights of the 
parties, while the lex fori will govern questions of remedy, such as 
statute of limitations. 1 But where a new right of action, unknown 
to the common law, has been created by statute and the statute which 
gives the right at the same time provides the remedy for violation of 
that right, those matters ordinarily pertaining to the remedy become 

"McMillan et al. v. R. R. Co., 16 Mich. 79 (1867), at page 119. 
1 Johnson v. R. R., 50 Fed. Rep. 886 (1892) ; Carson v. Smith, 133 Mo. 
606 (189S). 



